
Before the
Federal Communications Commission FCC 83-394

Washington, D. C. 20554 33741

In the Matter of

Inquiry into Enforoment of ) GEN Docket No. 83-989
Prohibitions Against The Use
of Cammon Carriers For the
Transmission of Obscene Materials

NOTICE OF INUIRY

Adopted: September 9, 1983 t Pileawed: Septb.be 126, 1983

By the Ccmmission:

1. he Camnission is instituting this general inquiry into
enforcement of prohibitions against the use of caron carrier facilities for
the transmission of obscene materials. Wb will foam on two issa t he
first is what the Commnission's role should be in enforcing the przhibition in
section 223 of the Camunications Act of 1934, 47 U.S.C. S 223, against making
any statement over the telephone that is obsoene, lewd, lascivious, filthy q_
indecent." Cur inquiry into this first issue is two-fold: first, whether the
{(Ammism e has the authority fn dAtermine if material is obscene; and *seond,
in the event we oxnclwde that we Ad have the awuthority, whether it
necessary, desirable or appropriate for the Cmmaission to make an obsiiMty
determnation and take action to stor tuh nffensive a"ctivity - seQend
major ue on which we shall focus is w0th1er o-_ -mrrlyrs may
unilaterally determine that materials are brnes and terminate *rvio or
exclude the obscene materials, when trf- o ate
prohibited by stat ,-o-tr ontract. Cmon carriers in such a position
could include not only thomee proving telephone ccmunications, but those
providing other services as well, uch as licensees in the multipoint
distribution services (MDS).

2. mhe CcmnissiQn has recently been called upon to address both of
these issues, by virtue of two filings w6 have recoived. OCe is a cisplaint
against a "dial-a-porn" telephone recorded message-service (File No. R 83-14);
the other is a request for a declaratory ruling by an MD6 carrier seeking to
enforce its contract prohibiting unrated or X-rated movies on its channel
(File No. CCB DFD 83-2). These petitions are described in cre detail
below. Although the Commission could proceed independently in each of these
cases and make the necessary determinations therein, we have choen instead to
defer action on these pending resolution of this docket. We do so in order to
analyze more fully and carefully the obscenity problem
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3. 1t believe public coraint is particularily desirable because of
the cronrm which are in conflict. OC the ane side is the concarn of parents
and congresmn -that teenagers and pre-teenagera my have acess to obmene
recordings mad mvies. On the other side is the deeply rooted first awmrbmnt
principle of freeda of speech. tumrou sub-issues and quation are raised
by the larger issues. hrough this Notice, we intend to give attention to all
pertinent issues, so that we can make well-infomd, reasoned decisorm in
exercising discretion urler pertinent statutes. * note, oreoer, that the
activities coaplained of in the to oases before the nmission are not
isolated; Recorded ssage servics depicting or dscribing sexial activities
appear to be proliferating, thu heightening the concerr of parents uad
elected representatives. Similarly, the issue raised by the MM petition -
the ability of a cinn carrier to unilaterally nforce prohibitiorm agairst
obsoenity - is likely to recur. Accordingly, w have oucluded that a
omprehensive inquiry into the issues at hard is wrranted.

ISSUE l Sope of Cmrmission's nforcaIPt lwrs tnder Section 223 amd
Mdvisability of Excorcising hat Por

A. Statutory Framerk

4. Section 223 of the CIUnmicationm Act subjects ayun who uses
the telephone to make o mnts or statmnts that are obsc"ne, l1d,
lascivious, filthy or indeoent" or who knuingly pnermits the use of a
telephone under his control for a us-. prohibited by the statute to a fine of
up to $500 and iprisont of up to six mmzths. 1/

1/ Section 223 proides in pertinent part

Whoever -

(1) in the District of Coluwbia or in interstate or foreig
c.mmunication by mar of telephone -

(A) makes any oNm Pt, request, suggestion or prcpal which is
obsone, liad, lascivious, filthy, or indecent; [or

(2) knowingly permits any telepx under his control to be used for
any prpee prohibited by this section,

shall be fined not o than $500 or iprisoned not or than six
onths, or both.
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B. History of Dial-A-Porn Controversy

5. On March 31, 1983, Peter F. Cohalan, individually and in his
capacity as County Executive of Suffolk County, New York, filed a formal
complaint with the Commission, pursuant to section 208 of the Act, 47 U.S.C. S
208, against New York Telephone Cmpany. 2/ The essence of the omplaint is
that New York Telephone has violated section 223 of the Act by allowing ne of
its 'Dial-It" services 3/ to be used by High Society Magazine, Inc. for
recordings that depict or describe sexual activity.

6. It appears from the pleadings that High Society Magazine, Inc.
and Car-Bon Publishers obtained the Dial-It number in a lottery for Dial-It
numbers conducted by New York Telephone in January, 1983. The number was
thereafter advertised in "High Society Livel' magazine and, in February 1983,
operation of the service ccnmenced. Mhen the number is dialed, the caller
hears a description or depiction of actual or simulated sexual behavior. The
messages, which are changed at least once daily, are available to any caller,
twenty-four hours a day, every day. As the local omrn ocarrier, New York
Telephone does not operate the message service but provides the Dial-It
service capability pursuant to an intrastate tariff filed with the Public
Service Ccmnission of New York. 4/ That tariff, vhidh applies to all New Yrk
Telephone Dial-It services, explicitly provides that the subscriber has
exclusive control over the content and quality of the eSas reocrded and
that the telephone company assumes no liability therefor. 5/

7. The Dial-It number operated by High Society has apparently been
widely disseminated and called. Sources calculate that the service receives
up to 500,000 calls a day, 6 yielding approximately $10,000 for High Society

2/ Mr. Cohalan had previously filed a complaint in a New York State Supreme
Court, in which be sought a preliminary injunction to block availability of
the service to Suffolk County residents. His suit named High Society, Car-Son
Publishers, New York Telephone and this Ccmmission as defendants. After
removal to federal court, the Commission was dismissed as a defendant for lack
of subject matter jurisdiction. The suit was later dismissed in its entirety
for lack of federal jurisdiction. Memorandum and Order, CV 83-0603 (E.D.N.Y.
1983). Mr. Cohalan then filed complaints with the Commission and the New York
State Public Service Cimmission.

3/ A Dial-It service permits up to 50,000 callers per hour to hear a pre-
recorded message, thereby making a busy signal unlikely.

4/ New York Telephone P.S.C. Tariff No. 900.

_/ LId., S 13 at 24.

6/ Affidavit of Lawrence E. Abelman, attorney for High Society, in Opposition
to Plaintiff's Application for Preliminary Injunction, CV 83-0603 (E.D.N.Y.
1983) at 3.
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and $35,000 for New 0ork TelepIq n per day before cats. 2/ It has been
asserted that 20% of thesm calls are interstate. Tenagers and pre-taenagers
are evidently -rng those who have been dialing the rumber. 8/ This is of
particular concern to parents because, except to the extent the calls are nade
frau the house and are long-distance, access is difficult to detect and
control. Acess to this service by children has similarly alarmed many

.congresaen. On Nay 6, 1983, forty-six congressn sent a letter to Chairman
Fowler expressing their conern anud urging that the dial-a-porn service be
stoped.

8. NaYw ork Telephon moved to dismiss the omplaint filed against
it with the Ciaission, on the groud that section 223 as only intended to
prohibit the Iaking or placing of telephone calls to innocent victims and
hence would not apply to a situation where the calling party subjects himelf
voluntarily to hearing the receiving party's mas . / U.S. bEpraentative
Thmnas J. Bliley of Virginia filed cowints aposing Naw York Talephon's
motion to dimis and supporting Clhalan's co'plaint. Napresentative Bliley
argued that section 223(1)(A) proscribes tranissiom based on content
without regard to the source of the traminssion, in oontrast to other ub-
sectiorns whidch xplicitly apply only to those who mke a telephone call. ,O/

9. On Nay 16, 1983, the Cammn Carrier Bureau disnismed Cohalan's
conplaint without prejudice and referred the matter to the Departmnt of
Justice. The Bureau explained that section 223 provides criminal sanctioms
and, consequently, that possible violations are custcmarily referred to the
Department of Justice. j/ Mtr. Cohalan and Mr. Bliley have both petitiored
for review of the dimissal order. Following a meting between C.nission and

/ APursuant to the local tariff for Dial-It services, prior to tay 1983 High
ciety received 2 for each local call .hile New York Telephoa received

(of which 6.96$ is estimated as New York Telephone's cost). As of May 1983,
High Society contirnued to receive 2 per call, but New Telephone' revenue per
local call increased to 13 (and its average cost to 11.4t). See New York
Telephone P.S.C. Tariff No. 900, S 13 at 25. High Society also reoeives 2
for each long distance call. The long distance carriers aud local carriers
divide the rmaining long distance revrue.

3 /See, e.a., Gilgoff, PFhone Ad KakwEars Burn", Nesday (February 8,
T983T'jLe-vey, 'A Garbage Call Should Trigger a Separate Check,' Washington
Post (June 16, 1983).

9_/ Notion to Dimass, File E 83-14 (Aril 19, 1983) at 2.

/ COCmments in Support of COqplaint, File E 83-14. Repreentative Bliley
has also introduced an amendment to section 223 that clarifies that the
statute is applicable to the provider of Dial-It services. H.R. 2755, 98th
Congress. (Jm ammendt leaves ~biguous, hover, Whether the statute
covers a mm- carrier.) Ihe amendment also increases the fine to $50,000
and gives the Cmmission authority to seek civil fines arnd the Comnission and
Attorney General authority to seek injunctive relief.

,.I/ Memrandu COpinion and Order, File E 83-14 (May 16, 1983) at 3.
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Department of Justice attorneys, the Department of Justice has informally
responded that it believes administrative remedies would be more appropriate
in the first instance. 12J

C. Areas Of Ixnquiry

(1) Sccpe of Commission Authority Under Section 223

10. Any inquiry into the Commission's role in enforcing section 223's
prohibition against messages transmitted by services like "dial-a-porn j3/
must start with a determination of the scope of the Conmission's authority to
take action in the first instance against either the ommon carrier (here New
York Telephone) or the provider of the service (here High Society) or both.
In this regard, we invite omments on the various related sub-questions that
arise. 4/

11. First, we invite ocaments on whether section 223 covers a
situation where the person who places the call does not utter the offensive
words but, rather, voluntarily subjects himself to hearing the words. As
discussed above, New York Telephone argued that the statute dbes not core
such situations, while Representative Bliley argued that it does. The
legislative history of section 223 focused on the need for the legislation to
deter the making of harassing or obscene telephone calls to innocent
victims. It did not address the issue of hether the utterer mat place the
call, although the oft-cited scenario in the legislative history assud tba
utterer and caller were ane and the Am. he language of section 223(1)(A) \
is similarly silent as to ihether the utterer of the offeive statement nees
be the maker of the call. As Congresa n Bliley pointed out, this silence ay
in fact suggest that the utterer need not have placed the call, in light of
the fact that subsections (1)(B), (1)(C) and (1)(D) each explicitly limit
themselves to the maker of the call. Although it eems clear that a diala - -
porn type of service was not envisioned at the time section 223 was enacted,
we seek oxaetnts on whether dial-a-porn nevertheless falls within the
statute's amnbits.

12. Second, we invite acmments on whether section 223 aplies to
carmn carriers. rer obsCen

12/ Letter from Richard Willard, Civil Division, DOJ, to Bruce Fein, General
Counsel, FCC (June 10, 1983).

13/ It is the allegedly obscene nature of the recording, not the Dial-It
diaracter of the service, that is of concern to us in enforcing section 223.
Non Dial-It services which provide similar kinds of recordings are equally
subject to section 223, so long as interstate calls are nmde.

14/ Many of these questions concern issu of legal interpretation in
addition to policy considerations. We feel comments on the legal issues would
be helpful in this proceeding, where the legal questions do not have clear-cut
answers, and note that we have on occasion sought comment on legal questions,
see edg, Notice of Proposed Rule Making in !M Docket 83-331, FCC 83-130
(May 25, 1983) at 10-11 (issue of whether Congress intended to subject cable
systems to fairness doctrine as well as equal time requiremnts).
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words, and is therefore not covered by section 223(1). Is,/t--hlever,
coaered y wsection 223(2), whictih ofjta Yt O unOder his

rction 223(t Aswdh permit Quers to use
thei telehone calls? /oes the
recent deregulation of acustomer prnmises equipment affect a d ination of
whether the company controls the telephone? If section 223 does cover o ar ,n
carriers, how far does its coverage extend? Does it cover merely the local
carrier or do long distance carriers crmu urer subsection (2) as well?

13. Next, we ask for -zments on the overall question of whether
section 223, in conjunction with section 312(b), gives the Commussion the
power to terminate the violative conduct. 'he case of General Telephone Co.
v. FCC, 413 F.2d 390 (D.C. Cir.), cert. denied, 396 U.S. 888 (1969), indicates
that a cease and desist order unde-r -ecti-- 32(b) my be issued against a
camnon carrier or arn other entity, including High Society, because despite
the fact that the section is contained in Article II of the Act, it refrs to
"any person." We are not certain, however, that we are authorized to issue a
cease and desist order that inhibits speech - as this one would. 'he Supreme
Court case of Freedman v. Marylandr, 380 U.S. 51, 58-59 (1965), suggests that
there must be sme kind of assurance, by statute or regulation, that the
agency would seek a prompt final judicial determination of obscenity after
each such cease and desist order. Swe l6so Southeastern Promotions, Ltd. v.
Conrad, 420 U.S. 546, 557-60 (1975); Blount v. Rizzi, 400 U.s. 410, 429
(1971). No such assurance is present, however, in either the Communications
Act or the Ccmmission's regulations. Indeed, there is nothing that would
compel the Commission to seek a judicial determination proaptly - or at all
- following issuance of a cease and desist order. We invite ommnnts on
whether this lack of assurance precludes our authority to issue cease and
desist orders against violators of section 223. We ask, additionally, whether
even with an assurance of a prampt Judicial finding we are authorized to issue
a cease and desist order in this situation because, unlike the situation in
Freedman, 380 U.S. at 59, our order would alter the status quo, not preserve
it.

14. Finally, we invite comaents on whether any jurisdicticna--
problem prevent the Commission from beoming involved. Because our
jurisdiction is admittedly over interstate transmissions only, must any cease
and desist order be limited to interstate calls? In practice, is it-
technically feasible for interstate carriers (whether AT&T or a copeting
carrier) to block incoming interstate calls from reaching a mnmber? If so,
can the Commission take steps to require a local telephone ooany to limit a
Dial-It service to local access only?

(2) Advisability of Commission Action

15. -If we are able to conclude that the Comission aossesses the
authority to take action in the first instance, we must then inquire whether
we have a duty to act. If not (and we think not), we inquire into the
advisability of exercising such authority because of the multitude of
potential practical and legal problms which could arise. We shall mention
the problems that we have anticipated and invite oddments on these and any
others we may not have foreseen.
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16. An overriding corsideration is whether the OCmmission shl d-
place itself in a poii F- a - cotent of messages trarnmitted
y telephlne. a sio raises first amenduent concerne since we would be
restricting the ability of persons and entities to say r whatever they
wish over the telephone, often while in the privacy of their own hoss. Would
this violate the doctrine announoed in Stanleyv. oria, 394 U.S. 557, 565
(1969), that justifications that might exist in other circumstances for
regulating obscenity do not reach into the privacy of one's home? Mb invite
comments on this overall concern.

17. If we decide that mcme intervention is justified, a nuster of
concerns arise. A threshhold question is whether we need only determine that
a recording is 'indecent' rather than obscene, as we did in the context of a
radio broedcast in Pacifica Foundation, 56 FCC 2d 94 (1975). In affirming our
decision in that case, the Supreme Court agreed that indecent language can be
prohibited in certain contexts. FCC v. Pacifica Fourndation, 438 U.S. 726
(1978). A Dial-It situation my not fall within the contours of Pacifica,
however, which may be limited to broadcast, see id. at 731, 738. Moreover, in
Pacifica the Court affirmed our nuisanoe ratlMoMia in part because the damge
was already done by the time the offended listener turned to a different radio
station. Id. at 748-50. (Similarly, the Court noted that the recipient of a
harassing or indecent phone call can hang up, but no before the harm is
done. Id.) This nuisance rationale may not apply in a Dial-It context,
because Tdividuals consent to hearing the recording in advanom - by dialing
the number. We seek cmnments on whether Pacifica nonetheless permits u to
impoee the lesser burden of finding indecency under section 223.

18. Whether we apply a standard of obscenity or indecency, the next
concern is how we evaluate whether the material is obscene or indecent. Ulder
Miller v. California, 413 U.S. 15, 24 (1973), obsenity is onrtrolled by the
trier of fact's determination as to whether the average person, applying
contemporary community standards would find that the . .. (material] appeals
to the prurient interest." (aphasis added.) Under Pacifica, indecency is
also determined according to the local ommunity staw z, itt without the
element of prurient appeal. See 438 U.S. at 7411 56 FCC 2d at 99. Applica-
tion of the local cc.munity standard would meam to be acomplished moat easily
in a jury trial, when the ccmmunity standard to be applied is generally the
community from which the jury is drawn, see Hmnling v. United States, 418 U.Sv-
87, 105-06 (1974). It becomes nre difficult if the proosed determiner of
obscenity is a Washington federal agency - here, this Cmnasion. Although
we have made such determinations in cases like Pacifica, we ask whether we
ought to limit the category of coases where we so act. If we do make such a
determination, would the Commission have to admit evidence of the local
community standard? Whici cnmmnity'sestandard would apply in a dial-a-porn
situation? Is it the Coomunity where the statements are uttered, NwV York
City in this instanoe, or a ommwmity where they are heard? Des the
Commission have the discretion to choose any of these cmmunities? Are there
certain procedures that we would be required to follow in making our
determination? We invite caments on these queries specifically and on the
practical problems generally of determining what is obscene. More
fundamentally, we invite comments on the desirability of having the Commission
become an arbiter of obscenity. Specifically, we question whether this ought
to be part of our function and whether it is wise or feasible to devote the
&mount of Commission tine and resources that would be required to make the
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multitude of determinations that would udOUbtdly be requested. Finally, we
ask whether the availability of alternative procedures (e.., proecutions in
federal or state courts) should affect ou decision.

19. Any determination of obscenity is further oailicated by the
question of what impact access to the recordings by children should have, if
any. On the one hand, Ginsberg v. New York, 390 U.S. 629, 634, 637-38 (1968),
suggests that the definition of obsenity can be odified hen inors are
irvolved, so that prurient apeal and lack of social value are assessed via-a-
vis minors. The Court stressed, however, that it was using that modified
definition only to determine if a statute prohibiting the sale of certain
materials to minors was lawful. Id. at 635. The materials thus rmained
available to adults, and hence dir-not violate Butler v. .ichigan, 352 U.S.
380 (1957). In Butler, the Court struck don statute ich had the ffect
of preventing aduiiifErn having acces to materials that were judged to have
a potentially deleterious influene on children. Id. at 382-83. The Court
explained that such a statute would have redued ti adult population to
reading only What is fit for children. Id. at 383. This result was carefully
avoided by the Court in Pacifica, a:ra, 8 U.S. at 750 n.28, which noted
that the obecene radio broadcast at -sue might be permissible if boadcarst .
late evening rather than afternoon. In the dial-a-porn context, should
obscenity be determined acoording to the standard of an adult or a child? Is
the were fact that children can call the rauber sufficient to iws a child's
standard? would a total ban, basd on such a stadard, redue the level of
what adults can hear to hat is fit for a child? Should the ability or
inability of parents to control their children's acoss to the recordin have
any inmpact? Generally, what effect shtuld access of children to the
recordings have on our determination?

20. Other conerns stem from the first amincment iamlications that
necessarily arise whenever speech is restrained. CO paramunt consideration
is whether, if we were to issue a cease and desist order, such an order would
have to be limited in s o *0 as not to becoe an unlawful prior restraint.
If so, how limited would that scope have to be? A ban against all future\
utterings of statemrnts, based on a finding that Cau-n't-smE'o~u sl'- de
were in violation of section 223, would no doubt run afoul of the iupreme
(burt's ban on prior restraints, as delineated in such cases a Near v.
Minnesota, 283 U.S. 697 (1931). An order banning only one particular
recowdig would msen least likely to run into constitutional problm, but
would also be inefficaciaous. Muld cease and desist order that only
prohibits future use of the telephone for statemnts in violation of section
223 be lawful? If directed at High Society, would such an order prevent High
Society from offering its service at all? Any cease and desist order impoaed
by the COmmission would, of necessity, be 1sed on a determination that
particular recordings were obscene. This determination, roreover, would
likely be made according to only one local cmmurnity standard, e.g., that pf
the listener. NWnetheless, the resulting cease and desist order could
conceivably prevent High Society from providing its service to the oountry at
large if High Society did not want to risk violating the cease and desist
order. High Society could not be certain that the recordings would not also
be considered obroene in other jurisdictions and that their transmission
therein would not violate the cease and desist order. MNreover, even if High
Society was not concerned with other communities, it could not be certain
that, if it continued to cperate its service, a call would not be received
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from the particular ommunity whoe standard had been qppliad, thereby
violating the oder. Accordingly, uld a cam ad desist order operate a
de facto prior restraint? Ar other oonstitutional problem, ., equal
atEtin or due prooess, thereby implicatad? We invite oraents on uher
these are justifiabla oormu and seek propeed solutions.

21. ecial problem could oor if sction 223 appli to
carriers because of the special duty of a -ocn carrier to serve all partie
indifferently, pumuant to 47 U.S.C. S 201(a). be also National Amociati
of ul Utility issione v. FCC, 533 d , 608-09 (D.C. Cir.
1976). Can a ccm carrier cwply withoxth section 201, which requir the
carrier to serve all parties indifferntly and hnoe by implication without
regard to content, and mection 223, which (if it applies to cmnn carriers)
prohibits the carrier from permitting a custaer to transmit obscene
messages? 1 these t. sectionm i conflicting duties on a carrier? Des
a carrier like New York Telepho have either the obligation or discretion to
stop obscen tranmissions? Des it nake a difference if an applicable tariff
prohibits obcene language? Does it make a differene whether the Cmmdision
or a court has made a prior finding of obscenity? Although nothing uggests
that a carrier has a duty to knowingly transmit mmuages which it has reon
to believe are made in the furtheranc of a crim (and, indned, a carrier
would conceivably be guilty of aiding and abetting the crim if it did so),
how would the carrier know the materials were obscne if there had been no
adjudication of obecnity? hiould the carrier make the determination? If it
did so, suspended service and then a court ruled that the material wre not
obscene, would the carrier have subjected itself to liability fc not carrying
the message? even if a udicial or administrative finding of obscenity has
been made, what dues New York Tlephone do if High Society claim to have
'softened its recordings so that they are no longer obscene? Will New Mork
Telephone and other carriers resort, both in this last hypothetical and when
they first becom ware that a dial-a-porn type of service is being offered
(thereby subjecting themmelves to potential liability under section 223), to
filing motions for declaratory rulings s to whether the recordings at issue
are obscene? If so, it would meam that the Commasion would thereby be thrust
into the role of arbiter of obsenity, and all of the potential problems
inherent in that role (as described above) would be thrust upon us. We are
concerned; moresor, that we would be inundated with ruch requests if in fact
comun carriers were placed in this potentially conflicting position. We
invite commnts and suggested solutions to this dilemma.

ISSLE 2: Ability of Common Carriers to Unilaterally ifWorce
Prohibition Against Cbsoene Trarnissions

A. B

22. We move now to the second major issue in this inquiry: wbhther
commn carriers any unilaterally determine that materials are obscene and
exclude thoee materials or terminate service under color of statute, tariff or
contract. The distinguishing characteristic of a crmon carrier is that it is
a pipeline service, and, therefore, has a duty to trarmait all msages
without regard to their content. cmmission rules reiterate this duty. For
example, 47 C.F.PR S 21.903(b)(1) reuires that maltipoint distribution
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service statiors not be 'substantially involved in the production of, the
writing of, or the influencing of the o ent of arty inforation to be
transmitted ovr the facilitis.' At the sae tim, her, a carrier ray
have a tariff or contract prohibiting the use of the aom carrier's
facilities for the tranunission of obhscne materials. this portion of this
inquiry focuses on the enforceability of such a contract or tariff
provision. Ihe Multipoint matter before the ammission is a case in point.

B. History Of Multipoint Dilemma

23. on June 14, 1983, Multipoint Distribution systea, Inc.
("nultipoint") filed a petition for a declaratory ruling pursuant to 47 C.F.R.
S 1.2. Specifically, Multipoint seeks a ruling that section 21.903(b)(1) of
the CQmmission's rules Odoes not preclude a aultipoint distribution service
station from refusing to transmit coorn er supplied programaing which the
licensee reasonably determines to be obscene, profane or indeoent." j/
Multipoint is the licensee of MSI station UJN-80 in San Antonio, Texas. One
of the services provided by WIN-80 is the distribution of ,ovies to custoers
of San Antonio Hbme Entertainment, Inc. Nultipoint has a contract with rnas
Entertainment specifying the ters and condition of service. 16/ OC of the
contract provisions specifies that ome Entertainment will notr brdast X-
rated or unrated movies or other material that is obsene, indecent or profane
under 18 U.S.C. S 1464.

24. Multipoint alleges that Hcbm Entertainment has, hoever, been
distributing unrated rovies which are, by Hb Enktertainrmnt's description,
soft-X versions of hard core X-rated film. Multipoint inforned Home
Entertainment that this was a breach of contract and that service wcild be
terminated. Hwme Entertainment countered by contending that the oontract is
unenforceable in that it permits Nultipoint, as a ommon carrier, to interfere
with Hoe Entertainment's control over progrwmning content, in violation of
the Ccmmission's rules. Hboe Ehtertainment also asserted that its moviss were
not obscene, profane or indecent. nultipoint now aks the Cbnmission to
sanction its prposed termination of service to .IN-80 because of the alleged
breach of contract. On July 1, 1983, the Commission issued a public notice of
the request. Accordingly, ary crements received in that proceeding will also
be considered in this one.

C. Areas of Inquiry

25. Notably, Nultipoint did not ask the Commission to sanction its
determination that the movies were obscene. If it had, ali the problomm
highlighted in paragraphs 10-20, sur uld arise. Instead, a different set
of questions is presented, viz.: I ait -ppropriate for a commn carrier to
detenmine what is obscene arZwhat is not? Can a cmmn carrier, in eecuting
a contract, refuse to carry ,aterials which are not obscene under the Supreme

15/ Petition for Declaratory Ruling, File CCB FD 83-2 (June 14, 1983) at 1.

16/ Multipoint provides its service pursuant to contract rather than tariff
because no interstate servioe is involved. Id. at 1-2.
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Court's standard? If a carrier makes its o determination of obecenity,-; is
it subject to liability if a oourt later determines the materials were not'
obsene? .. .

26. A fundmntal isse is hether a omn- carrier can control
lbscenity withaut violating the Commission's rules against a cmm carrier's
control over content. If section 223 of the Act applies to cammn carriers,
then the answer is presi.mbly yes. If so, and we seek .cnmmnts n whether
this is in fact so, the next question is whether the carrier can make its o-
determination of obscenity.

27. A further issue is whether the anmer should be the ame for
telephone carriers and MD6 licensees. -Perhaps it should be ooncluded that a
telephone carrier has neither the obligation nor pwer to procribe dbceone
statements, but that an M[S licensoe does. 1e seek reams why this should or
should rnt be so. Is the 1ultipoint scenario different conceptually frcm a
telephone carrier monitoring and sUspnding telephone service upon making its
own determination of obcenity? -

28. In its petition, Miltipoint suggests that perhaps the ost
analogous fonm of service to MI6 is the leased access channel provided by
cable systms. 7/ In 1976, the (ramission tried to exteid its prohibition
against obscene programning by original cablecasters to leased acasss
channels. 18/ he S&prine Cburt overturned this attmipt, on the ground that
the Conmisson did not have the authority to imose crnon carrier rules on
CATV systems while wexrcising jurisdiction on the ground that their activities
are ancillary to broadcasting. L9/ Becaume ^DS licensees are regulated as
common carriers, is there no impediment to subjecting M6 licensees to such a
rule? %hat bearing, if any, does this have on an MD licensee's ability to
impose such a rule by contract?

Procedural Matters

29. In addition to the matters specifically addressed in this
Notice, any other ccmnrnts related to the Commission's enforcement of
prchbitions against the use of common carrier facilities for the tranamission
of obscene materials, which have not been covered by questions herein, are
welcae.

30. The Oremission adopts this Notice of Inquiry under the
authority contained in Sections 4(i) ari 403 of the Cmnicatiors Act of
1934, as amended, 47 U.S.C. SS 154(i), 403. Pursuant to the procedures set
forth in Section 1.415.of the Caomission's Rules, 47 C.F.R. S 1.415,

17/ Id. at 6.

ILS/ See Report and Order in Docket 20508, 59 FCC 2d 294 (1976); Clarification
f SeiUZn 76.256 of the CQnission's Rules and Regulations, 59 FCC 2d 984
(1976), rev'd, POC v. Midwest Video Obrp., 440 U.S. 689 (1970).

/( FCC v. Midwest Video Crp. 440 U.S. 689 (1979).
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interested persos my file oamnts on or before 1Dsor 2S, 1983, and reply
c~iunlts on or before Jruz 26 , 1984. All relevant ard tiiely on ts
will bk c ired by the mnrission before final action is tken in this
proredirng./' ]hi raching its decision, the mmission my take into
conibdertian inforation aud ideas not ontained in the omsnts, provided
that uch infoaration, or a writing indicting the nature ad sourc of msuc
information, is plaoed in the public file and provided further that the fact
of the C0mision's relianU on such information is noted in the Rpoct and
crder.

31. In accordance with the provisior of Bection 1.419 of the
Ommission's ils, 47 C.F.R. { 1.419, foiraml participmnts hall file an
original and five opis of their comits and other materials. Prticipnts
wishing each umissioner to ham a p mronal opy of their oamnts souald
file an original and 11 copies. N mIrm of the general blic ho wish to
express their interest by participating nformally say d so by atmitting om
ccy. All commnts are given the sm orideration, regardle of the rmber
of copies submitted. All docmnts will be available for pblic ispection
during regular business hours in the Cami sion's Public lmferene borm at its
headquarters in Iashington, D.C.

32. For furthr information regarding this matter, oontact Din L.
Silberstein at (202) 632-2587.

fLEMhL aC;NI=CNS CZCISSON

Wmlliam J. Trioo
ScrRtay


